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a citizen of China may be deported to Formosa. 


2. Whether a warrant of deportation which fails to 
state the place to which an alien is to be deported is valid 


under the provisions of the administrative regulations, | 
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Amendment of the Constitution. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT - 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
the defendant below entered on June 9, 1961. The jurisdiction of the 


District Court was invoked under the Declaratory Judgment Act (28 U.S.C. 
2201) and the Administrative Procedure Act (5 U.S.C. 1009). | This Court 
has jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellants are each natives and citizens of China who have been 
ordered deported from the United States. Both the orders of deportation 
and the warrants of deportation as to each appellant provide that they shall 
be deported "pursuant to law” (J.A. 6, 7,9, 10,14). They were subsequently 
served with notices that their deportation had been directed to Formosa 
(J.A. 4). 


Following notice of the intended deportation to Formosa, appellants 
instituted the action below to obtain a judgment declaring that (1) the 
warrants of deportation are in violation of the appellee's regulations, 
of the Immigration and Nationality Act, and of the Fifth Amendment of 
the Constitution of the United States, and (2) that their deportation to 
Formosa is in violation of 8 U.S.C. 1253 (a) which requires that the 
appellee first direct their deportation to the country of which they are 
subjects, nationals, or citizens before attempting deportation to alterna- 
tive countries (J.A. 2). 


Upon cross motions for summary judgment, the Court below 
entered summary judgment for the appellee (J.A. 16). This appeal 
followed. 


STATEMENT OF POINTS 


1. The Court below erred in granting summary judgment for the 
appellee in that appellee had failed to comply with the requirement of 
8 U.S.C. 1253 (a) that he direct the deportation of the appellants to the 
country of which they are subjects, nationals or citizens, namely, to 
China, before attempting to effect their deportation to other countries. 


2. The Court below erred in granting summary judgment for the 


appellee in that the warrants of deportation issued by the appellee are 
void for failure to specify the country to which the aliens are to be 
deported. 


STATUTE INVOLVED | 


Section 243 (a) of the Immigration and Nationality Act, 66 Stat. 212, 


8 U.S.C. 1253(a), provides in pertinent part: 

| 

"Countries to which aliens shall be deported — 
(a) Acceptance by designated country; deportation 


upon non-acceptance by country. | 


"The deportation of an alien in the United States provided 
for in this chapter, or any other Act or treaty, shall be | 
directed by the Attorney General to a country promptly | 
designated by the alien if that country is willing to accept 
him into its territory, unless the Attorney General, in his 
discretion, concludes that deportation to such country 
would be prejudicial to the interests of the United States. 
* * * If the government of the country designated by the 
alien fails finally to advise the Attorney General within, 
three months following original inquiry whether that | 
government will or will not accept such alien into its _ 
territory, such designation may thereafter be disregarded. 
Thereupon deportation of such alien shall be directed to 
any country of which such alien is a subject, national, or 
citizen if such countrypis willing to accept him into its | 
territory. If the government of such country fails finally 
to advise the Attorney General or the alien within thred 
months following the date of original inquiry, or within | 
such other period as the Attorney General shall deem | 
reasonable under the circumstances in a particular case, 
whether that government will or will not accept such | 
alien into its territory, then such deportation shall be | 
directed by the Attorney General within his discretion | 
and without necessarily giving any priority or preference 
because of their order as herein set forth either — 


(1) to the country from which such alien last entered the 
United States; 


(2) to the country in which is located the foreign port at 
which such alien embarked for the United States or for 
foreign contiguous territory; 

| 


(3) to the country in which he was born; ! 


(4) to the country in which the place of his birth is situated 
at the time he is ordered deported; 


(5) to any country in which he resided prior to entering the 
country from which he entered the United States; | 
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(6) to the country which had sovereignty over the birth- 
place of the alien at the time of his birth; or 


(7) if deportation to any of the foregoing places or 
countries is impracticable, inadvisable, or impossible, 
then to any country which is willing to accept such 
alien into its territory." 


ARGUMENT 


I. FORMOSA IS NOT THE COUNTRY OF WHICH THE APPELLANTS 
ARE SUBJECTS, NATIONALS OR CITIZENS. 


Section 243 (a) of the Immigration and Nationality Act requires as 
the second priority in the order in which aliens may be deported from 
the United States that the Attorney General direct deportation "to any 
country of which such alien is a subject, national or citizen if such 


country is willing to accept him into its territory”. 8 U.S.C. 1253 (a). 


Appellee concedes that inasmuch as appellants are subjects, 
nationals and citizens of China, he must apply to "the Government of 
the Republic of China" to determine whether that government is willing 
to accept the appellants into "its territory" [See Appellee’s Opposition 
to Motion for Stay of Deportation Pending Appeal (p. 4)] and even that 
"it would perhaps have been more appropriate * * * to direct deporta- 
tion to the Republic of China * * *" (ibid, p. 6). 


Whether it is appropriate at all for the appellee to direct appellants’ 
deportation to Formosa turns upon the question whether Formosa may 
be regarded as the territory of the Republic of China within the meaning 
of the Immigration and Nationality Act. 


Appellants say that it may not be. 


1 whether "China" for purposes of the Act is the "Republic of China" or the 
"Peoples Republic of China” is not material here. Cf. United States ex rel. Moon 
v. Shaughnessy, 218 F.2d 316 (1954), and Rogers v. ‘Lu, 104 App. D.C. 374, 262 
F.2d 471 (1958), and ers v. Cheng Fu Sheng, 108 App. D.C. 115, 280 F.2d 663. 


The Status of Formosa 
| 

A review of the pertinent materials published by the Executive 

and of the treaties and resolutions adopted by the Senate establishes 

that the United States has meticulously avoided a determination that 

Formosa is the territory of the Republic of China, These materials 


are set forth at length below. 


Formosa was regarded as the territory of Japan from 1895, under 
the Treaty of Shimonoseki, until the Japanese Peace Treaty which became 
effective on April 28, 1952. 39 Dept. State Bull. 1005, 1009 (1958). 


During World War II the United States, the United Kingdom and 
China declared their "purpose" in the Cairo Declaration of November, 
1943, that Manchuria, Formosa, and the Pescadores "shall be restored 
to the Republic of China". This purpose was reaffirmed at the Potsdam 
Conference in August, 1945, with the statement that the "terms of the 


Cairo Declaration shall be carried out", and was supported at that time 
by the Union of Soviet Socialist Republics. Ibid. 


At the close of World War IJ, the military surrender of Formosa 
by Japan was effected by a directive issued by the Supreme Allied Com- 
mander for the Allied Powers which required the "Japanese commanders 
in Formosa to surrender to Generalissimo Chiang Kai- Shek of the Re- 
public of China". Military forces of that government assumed control 
over the island in September, 1945. 39 Dept. State Bull. 1005. 


On December 25, 1987, without the approval or consent of the Allied 
Powers, Formosa was unilaterally declared to be a province of the Re- 
public of China with the promulgation of a new Constitution for the 
National Government (Chiang Kai-Shek) of that country. China Handbook, 


1951, p. 551, et seq. ! 


On October 1, 1949, the "Peoples' Republic of China" was estab- 
lished on the mainland of China, its military forces having seized effective 
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control of the country. That government was recognized, among the 
Potsdam Conferees, by the Union of Soviet Socialist Republics on 
October 2, 1949, and subsequently by Great Britain on January 6, 1950. 
Various other Allied powers, who were to become signatories of the 
Japanese Peace Treaty of 1952, also gave recognition to that govern- 
ment. Statesman’s Year Book, 1950, p. 852, 854. 


In the meantime, the "Republic of China” transferred the seat of 
its government from the mainland of China to Taipeh on December 8, 
1950. Britannica Book of the Year 1950, p. 178. 


The negotiations which led to the drafting of the Japanese Peace 
Treaty reflected the divergent views of the Cairo and Potsdam declarants 


and other Allied powers regarding the disposition of Formosa. 


A statement "Concerning the Preparation and Content of the 
Japanese Peace Treaty", made by John Foster Dulles, then Consultant 
to the Secretary of State, discusses the: 


"Charge (that) the treaty says that Formosa and the 
Pescadors are to be taken from Japan, but does not 
specifically say they are to go back to 'China' as (ac- 
cording to Moscow) the Cairo Declaration promised 
they would.” 


In explanation, Mr. Dulles stated: 


"As regards Formosa, the differences of opinion are 
such that it could not be definitively dealt with by a 
Japanese Peace Treaty to which the Allied Powers, as 
a whole, are parties. Therefore, the treaty merely takes 
Japan formally out of the Formosa picture, leaving the 
position otherwise unchanged."" (Emphasis supplied.) 
25 Dept. State Bull. p. 461, 462 (1951). 


The Japanese Peace Treaty came into effect on April 28, 1952. 


Article 2(b) of the Treaty provides: 


"Japan renounces all right, title and claim to Formosa 
and the Pescadores." Treaties and Other International 
Acts, Series 2490. 
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Thereafter, the United States and the Republic of China entered 
into a Mutual Defense Treaty, which became effective February 9, 1955. 


31 Dept. State Bull. 899 (1954). 


That Treaty provides at Article VI; 


"For the purposes of Articles II and V, the terms ‘'ter- 
ritorial’ and 'territories" shall mean in respect of the | 
Republic of China, Taiwan and the Pescadores; andin | 
respect of the United States of America the island ter- | 
ritories in the West Pacific under its jurisdiction." | 
ibid. 


In explaining an apparent distinction in the treaty between the 
"legal position of the coastal islands * * * (and) Formosa and the 
Pescadores", Secretary of State Dulles declared on December 1, 1954: 

“The legal position is different * * * by virtue of the 
fact that technical sovereignty over Formosa and the 
Pescadores has never been settled. That is because 
the Japanese Treaty merely involves a renunciation 
by Japan of the right and title to these islands. But the 
future title is not determined by the Japanese Peace | 
Treaty, nor is it determined by the peace treaty which 
was concluded by the Republic of China and Japan. There- 
fore, the juridical status of these islands, Formosa and 
the Pescadores is different from the juridical status of | 
the offshore islands which have always been Chinese ter- 
ritory.” (Emphasis supplied.) 31 Dept. State Bull. 896: 
T1954) 


Immediately following the signing of the treaty on December 2, 1954, 


Secretary of State Dulles exchanged letters with the Foreign Minister of 
the Republic of China, George K. C. Yeh, in which the "understanding" of 
the two governments was declared to be, in part, as follows: | 


"The Republic of China effectively controls both the ter- 
ritory described in Article VI (Taiwan and the Pescadores) 
* * * and other territory." Documents on American Foreign 
Relations, 1954, pp. 363-364. 


. These include various island groups, such as the Ryukyus, the Bonins, the 
Marshalls, the Marianas, and the Carolines over which the United States has 
"jurisdiction" as the "administering authority" under a United Nations Trustee- 
ship Agreement. Treaties and Other International Acts Series 1665, 2490, Cf. 
Application of Reyes, 140 F.Supp. 130 (Hawaii) (1956); and Aaradanas v. Hogan, 
155 F.Supp. 546 (D. Hawaii) (1957), on the issue whether Kwajalein, 'a United 
Nations Trust Territory, is territory of the United States. 
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Thereafter, the United States and the Republic of China entered 
into a Mutual Defense Treaty, which became effective February 9, 1955. 
31 Dept. State Bull. 899 (1954). 


That Treaty provides at Article VI; 


"For the purposes of Articles II and V, the terms 'ter- 
ritorial’ and 'territories" shall mean in respect of the 
Republic of China, Taiwan and the Pescadores; andin | 
respect of the United States of America the island ter- | 
ritories in the West Pacific under its jurisdiction." | 
ibid. 


In explaining an apparent distinction in the treaty between the 
“legal position of the coastal islands * * * (and) Formosa and the 
| 
Pescadores", Secretary of State Dulles declared on December 1, 1954: 


"The legal position is different * * * by virtue of the 
fact that technical sovereignty over Formosa and the 
Pescadores has never been settled. That is because 
the Japanese Treaty merely involves a renunciation 
by Japan of the right and title to these islands. But the! 
future title is not determined by the Japanese Peace | 
Treaty, nor is it determined by the peace treaty which | 
was concluded by the Republic of China and Japan. There- 
fore, the juridical status of these islands, Formosa and 
the Pescadores is different from the juridical status of: 


the offshore islands which have always been Chinese ter- 
ritory.” (Emphasis supplied.) 31 Dept. State Bull. 896, 
i954) | 


Immediately following the signing of the treaty on December 2, 1954, 


Secretary of State Dulles exchanged letters with the Foreign Minister of 
the Republic of China, George K. C. Yeh, in which the "understanding" of 


the two governments was declared to be, in part, as follows: : 


"The Republic of China effectively controls both the ter- 
ritory described in Article VI (Taiwan and the Pescadores) 
* * * and other territory.'’ Documents on American Foreign 
Relations, 1954, pp. 363-364. | 


2 These include various island groups, such as the Ryukyus, the Bonins, the 
Marshalls, the Marianas, and the Carolines over which the United States has 
"jurisdiction" as the "administering authority" under a United Nations Trustee- 
ship Agreement. Treaties and Other International Acts Series 1665, 2490, Cf. 
Application of Reyes, 140 F.Supp. 130 (Hawaii) (1956); and Aaradanas v. Hogan, 
155 F.Supp. 546 (D. Hawaii) (1957), on the issue whether Kwajalein, 'a United 
Nations Trust Territory, is territory of the United States. 


The United States Senate, for its part, adopted a resolution when 
it ratified the Mutual Defense Treaty on February 9, 1955, which stated 
with reference to the status of Formosa and the Pescadores: 

It is the understanding of the Senate that nothing in the 

treaty shall be construed as affecting or modifying the 

legal status or sovereignty of the territories to which 

it applies." Senate Executive Report No. 2, 84th Cong., 

ist Sess., February 8, 1955. 

The sum of these statements of foreign policy — from the first 
Declaration of Purpose at Cairo in 1943 to the last expression of policy 
by the Executive and by the Senate in the Mutual Defense Treaty of 1954 
— is that in no 

“treaty has there been a definitive cession to China of 

Formosa. The situation is * * * one where the Allied 

Powers still have to come to some agreement with 


respect to the status of Formosa."" 39 Dept. State. Bull. 
1009 (1958). 


(A) Formosa Is Not The Territory of The Republic of China. 


Appellee contends, by way of a syllogism, that because the United 
States recognizes the National Government of the Republic of China, and 
because that government is in "undisputed control" of Formosa, and that 
because the United States "accepts the exercise of Chinese authority over 
Formosa", that Formosa is the territory of the Republic of China. (Opposi- 
tion to Motion for Stay of Deportation, p. 4). 


The conclusion does not follow. 


While there have been various modes of acquiring territory, the 
de facto control which the Republic of China has acquired over Formosa 
by reason of the Japanese military surrender in 1945 has not been re- 
garded as sufficient to vest that territory in the Republic of China. 


This is indicated first by the "care and circumspection" with which 
the policy with regard to Formosa has been enunciated by the Executive. 


See Cheng Fu Sheng v. Rogers, 177 F.Supp. 281, 284 reversed on other 
grounds, sub nom. Rogers v. Cheng Fu Sheng, supra. 
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If, notwithstanding the failure of Japan to cede Formoea to China 
in the Japanese Peace Treaty with the Allied Powers and in the treaty 
between Japan and the Republic of China, and notwithstanding the cau- 
tion of the United States in restricting the definition of Formosa as 
"territory" of the Republic of China to the limited purposes of two 
articles in the Mutual Defense Treaty of 1954, and notwithstanding 
the express understanding of the Senate that the provisions of ‘that 
treaty shall not affect Formosa's legal status, Formosa may none- 
theless be regarded as the territory of China, then all of those carefully 


drawn reservations become meaningless. 


Second, the legal authorities on international law corroborate this 
| 
view. ! 


Oppenheim's International Law, edited by Lauterpracht, 8th Ed., 
Vol. 1, p. 545, states: 
"Nowadays * * * the acquisition of territory by a state ! 
can mean nothing else than the acquisition of sovereignty 
over such territory." See also Hyde, International Law, 
Vol. 1, pp. 173-176. 


The type of control which the Republic of China exercises over 


Formosa comes within the discussion of the subject in Moore's Digest 
of International Law (1906 ed.), Vol. 1, p. 290, in which that recognized 


authority states: : 
"The holding of a conquered territory is regarded as a | 
mere military occupation until its fates shall be deter- 
mined at the treaty of peace. If it be ceded by the treaty, 
the acquisition of confirmed, and the ceded territory be- 
comes a part of the nation to which it is annexed, either 
‘on the terms stipulated in the treaty of cession, or on — 
such as its new master shall impose.” 
In view of the foregoing, Formosa may not be held to be the ter- 
ritory of the Republic of China. Cheng Fu Sheng v. Rogers, 177 F. Supp. 
281 (D.C. D.C., 1959), reversed on other grounds, sub nom. Rogers Vv. 
| 


Cheng Fu Sheng, 108 App. D.C. 115, 280 F. 2d 663. 
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(B) The Phrase "Its Territory" Means Sovereign, Not De Facto Territory. 


A further, and perhaps the critical question, is whether the phrase 
"its territory" in Section 243 (a) of the Immigration and Nationality Act 
[8 U.S.C. 1253(a)] contemplates territory other than the sovereign ter- 
ritory of the country of the nationality of deportable aliens, or whether 
it may include de facto territory held under military or other form of 


occupation. 


The language of the statute and its legislative history indicate that 
the phrase is intended to mean the sovereign territory of the country. 


Legislative History. The phrase requiring deportation to the country of 
the alien's citizenship as a secondpriority has its origin inthe Immigration 
and Nationality Act of 1952, 66 Stat. 212, 213; 8 U.S.C. 1253(a). Congress 
had previously amended Section 20 of the Immigration Act of 1917, 39 Stat. 
890, 8 U.S.C. 156, with the enactment of Section 23 of the Internal Security 
Act of 1950, 64 Stat. 987, 8 U.S.C. Supp. V, 156(a), which enlarged the 
number of countries to which an alien could be deported and included 


the "country of which he is a subject, national or citizen". 


The 1950 amendment, however, did not require that a priority be 
given to deportation to that country, nor did it explicitly and affirmatively 
require that the country be "willing to accept the alien into its territory". 


During the hearings on the 1950 amendment, Robert C. Alexander, 
Assistant Chief,’ Visa Division of the State Department, cautioned the 
Immigration Subcommittee of the House Committee on the Judiciary 
that there may be "complications in our foreign relations" unless the 
bill provided for a "priority of choice" in deporting the alien to the 
"country from which he came", i.e.,the country of his nationality. See 
Hearings on H.R. 10, Deportation and Detention of Aliens, Subcommittee 
No. 1, Committee on the Judiciary, House of Representatives, May 20 
and 25, 1949, pp. 12-13. 
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Language to effect this purpose was thereafter incorporated in 
the various bills, S. 3455, S. 716, S. 2055, S. 2550, H.R. 2379 and H.R. 
5678, 82nd Cong. (See H. Rept. 1365, 82nd Cong., 2nd Sess.), which be- 
came the Immigration and Nationality Act of 1952. 


A purpose to avoid the possibility of complications in our foreign 
relations" is thus a stated legislative concern in the phrasing | of the 


statutory language contained in Section 243(a) of the statute. 


Other Relevant Provisions in the Statute. This concern: is indicated 


further by the care with which other statutory language has been drafted. 


The provisions of Section 202(e) and Section 202(d), 8 U.S.C. 1252(e) 


and (d) are especially significant. 


Subsection (e) provides that the Secretary of State, the Secretary 
of Commerce, and the Attorney General, are empowered, jointly: 


"* * * whenever necessary, to provide for any change of 
boundaries resulting in a transfer of territory from one 
sovereignty to another, a change of administrative arrange- 
ments of a colony or other dependent area, or any other 
political change, requiring a change in the list of saa 
areas or of the territorial limits thereof * * *." 


Subsection (d), however, explicitly provides: 


"The provision of an immigration quota for a quota area) 
shall not constitute recognition by the United States of — 
the political transfer of territory from one country to | 
another, or recognition of a government not recognized 
by the United States." 


Thus, both the legislative history of Section 243(a) ana other 
language pari materia in the statute indicate the Congressional purpose 
to avoid any implication in dealing with foreign territories which may 
affect the conduct of foreign policy. | 

Manifestly, the appellants’ deportation to Formosa as the “terri- 
tory of the Republic of China" can be taken to be an acceptance by the 
United States of the Republic of China's claim to that territory. 


Inasmuch as this is a decision which the Executive and the Legis- 
lative Branches of the Government have repeatedly and expressly refused 
to make, it seems scarcely necessary to argue that it should not be per- 
mitted indirectly in the administration of the Immigration and Nationality 
Act. 

Appellants’ position is supported by the approach which this Court 
took in Rogers v. Cheng Fu Sheng, supra. There, the Court, in ruling 
that Formosa is a country because it is a "well-defined geographical, 
social and political entity" (with a) government * * * in undisputed con- 
trol of the island" stated that its construction avoids "the possibilities 
of foreign affairs embarrassment". 280 F.2d at 664. 


A ruling here that Formosa is the territory of the Republic of 
China would manifestly create a possibility of such embarrassment. 
Moreover, it would permit judicial intervention into the political matters 
of the greatest delicacy which are entrusted to the Executive and Legisla- 
tive Branches. Rogers v. Cheng Fu Sheng, ibid. 


The judgment below should, therefore, be reversed upon this ground. 


il. THE WARRANTS OF DEPORTATION ARE INVALID FOR FAILURE TO 
STATE THE COUNTRY TO WHICH THE APPELLANTS ARE TO BE 


DEPORTED. 


This Court has decided the question of the validity of the warrants 


of deportation adversely to the appellants here in Ying v. Kennedy, No. 


15,696 which is now pending a petition to the Supreme Court for a writ 
of certiorari. Appellants here rely upon the briefs filed in that appeal in 


support of their position that the warrants are invalid. 
Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington, D. C. 


Attorneys for Appellants 


Relevant Docket Entries 
Complaint i : . 


Defendant's Motion to Dismiss or in the Alternative for 
Summary Judgment ‘ : “ : s . a. te 


Notice to Alien of Country to Which his Deportation Has Been 
Directed, Form I-294, for Dai Ming Shih, Immigration File 
No. AlS 704618; Wong Lum, Immigration File No. A15 128 870; 
and Fu Kuei Hsu, Immigration File No. Al2 047427 . 


Letter from Consulate General of the Republic of China to 
Immigration and Naturalization Service dated February 14, 
1961, in Immigration File No. A15 704618 


Warrant of Deportation dated February 8, 196 1, in Immigration 
File No. A15 704618 ° : 5 ‘ ; ; P a . 


Order of Deportation signed by Ira Fieldsteel, Special Inquiry 
Officer in Immigration File No. A15 704618 . 5 


Order of Deportation signed by Joseph J. Mack, Special Inquiry 
Officer in Immigration File No. A12 047427 3 5 : 


Warrant of Deportation dated May 19, 1960, in Immigration 
File No. A12 047427 A ‘ 5 F z P - 


Letter to Immigration and Naturalization Service from Consulate 
General of the Republic of China dated February 9, 1961, in 
Immigration File No. Al2 047427 . ° 5 3 é 


Decision of the Special Inquiry Officer in the Matter of Lum Wong 
alias Wang Lung signed by Reuben Speiser, Special Inqui 
Officer in Immigration File No. 12 053 845 ‘ A ‘ 


Warrant of Deportation dated July 8, 1960, in Immigration File 
No. A15 128870 . . * ‘ . : z F 


Order of the United States District Court dated June 9, 1961 
Notice of Appeal dated June 13, 1961 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAI MING SHIH 

WONG LUM, aka WANG LUNG 
c/o Samuel Bernstein, Esquire 
20 East 46th Street 

New York, New York 


FU KUEI HSU 
c/o Tung Hoy Restaurant : 
1294 Boston Post Road ; Civil Action No. 863-'61 
Larchmont, New York, | 
Plaintiffs, 
Vv. 


ROBERT F. KENNEDY 
Attorney General of the 
United States 
Defendant. 


RELEVANT DOCKET ENTRIES 


Date Proceedings 
1961 
March 21 Complaint filed. 


May 15 Motion of defendant to dismiss or in the alternative for 
summary judgment. 


June 9 Order granting defendant's motjon for summary | Sademenk. 
June 13 Notice of Appeal by plaintiffs. 


June 19 Consent Order authorizing transmittal of original file to 
Court of Appeals. | 


{ Filed March 21, 1961] 
COMPLAINT 
(Declaratory Judgment Action - Review of Warrant of Deportation) 

Plaintiffs, by their attorneys, respectfully allege: 

For a first cause of action: 

1. This is an action for declaratory judgment under the Declaratory 
Judgment Act (28 U.S.C. 2201) and for review under the Administrative 
Procedure Act (5 U.S.C. 1001, et seq.). 

2. Defendant is the Attorney General of the United States and is 
charged with the statutory duty to determine the countries to which aliens 
shall be deported. 

3. Plaintiffs have each been found subject to deportation from the 
United States and orders of deportation have been entered against each 
of them. 

4. Defendant has issued warrants of deportation which fail to state 
the country to which the plaintiffs are to be deported, but which provide 
merely that plaintiffs are to be deported "pursuant to law". 

5, Said warrants of deportation are in violation of the regulations 
adopted by the defendant in 8 Code of Federal Regulations 243(a) and of 
the Immigration and Nationality Act and of the Fifth Amendment to the 
United States Constitution. 

6. Plaintiffs have each been directed to report immediately to the 
custody of the Immigration and Naturalization Service completely ready 
for deportation. 

For a second cause of action: 

7. Plaintiffs repeat and reallege all allegations of Paragraphs 1 
to 3, inclusive, of the first cause of action. 

8. Plaintiffs are each subjects, nationals, or citizens of China. 

9. Defendant is required, pursuant to 8 U.S.C. 1253(a), to direct 


the deportation of the plaintiffs to the country of which they are subjects, 


nationals, or citizens before seeking to deport them to other countries. 
10. Defendant has failed to direct the deportation of the plaintiffs to 
China, but instead has notified each of the plaintiffs that he intends to 


deport them to Formosa. 
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11. Plaintiffs are not subjects, nationals or citizens of Formosa. 


WHEREFORE, Plaintiffs pray for judgment: 

(a) Declaring that the warrants of deportation are void | in that 
they fail to specify the country to which plaintiffs shall be deported. 

(b) Declaring that the defendant may not deport the plaintiffs to 
Formosa as the country of which they are subjects, nationals or citizens. 

(c) Restraining the defendant from deporting the plaintiffs under 
the outstanding warrants and notices of deportation pending te outcome 
of this litigation and permanently. 

(d) For such other and further relief as may be appropriate. 


/s/ JACK WASSERMAN 
/s/ DAVID CARLINER 


Warner Building 
Washington, D.C. 


Attorneys for Plaintiffs 
| 


[ Filed May 15, 1961] 


MOTION OF THE DEFENDANT TO DISMISS 
OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 


Comes now the defendant by and through his attorney, the United 
States Attorney for the District of Columbia, and respectfully moves this 
Honorable Court to dismiss the complaint for failure to state a claim 
upon which relief can be granted, or in the alternative to grant summary 
judgment in his favor on the ground that there is no genuine issue as to 
any material fact and defendant is entitled to judgment as a matter of law. 

Incorporated herein and made a part hereof by reference are the 
certified administrative records relating to the plaintiffs, bearing Im- 
migration and Naturalization Service file Nos. A15 071 778 and A15 378 218 
and marked (for identification purposes only) as Gov't. Exhibits A and B. 


/s/ DAVID C. ACHESON | 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States ‘Attorney 
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/s/ JOSEPH M. HANNON 
Assistant United States Attorney 


(Certificate of Service) /s/ EDMOND F. McKEOWN, JR. 
Assistant United States Attorney 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
20 West Broadway, New York 7, N.Y. 


NOTICE TO ALIEN OF COUNTRY TO WHICH HIS DEPORTATION HAS 
BEEN DIRECTED AND PENALTY FOR REENTRY WITHOUT PERMISSION 


Mr. Dai Ming Shih File No.: A15 704 618 
11 Covert Street Date : 2-8-61 
Hempstead, L.I., N.Y. 


Dear Sir: 

Pursuant to the order of deportation in your case and Section 243 
of the Immigration and Nationality Act, your deportation to Formosa has 
been directed. You should arrange your persona] affairs accordingly. 

After deportation, unless the Attorney General has expressly con- 


sented to your reapplying for admission, if you enter, attempt to enter, 


or are at any time found in the United States, you will be guilty of a 
felony, and, upon conviction thereof, be punished by imprisonment of 


not more than two years, or by a fine of not more than $1,000, or both. 
Very truly yours, 


/s/ MASIL J. MASON, SUPERVISORY 
DEPORTATION OFFICER 


rsi/jl 

CC: Jacob W. Rozinsky, Esq. 
25 Broad Street 
New York, N. Y. 


Form I-294 
(Rev. 6-10-58) 


[SEAL] | 


CONSULATE GENERAL OF THE REPUBLIC OF CHINA 
30 Rockefeller Plaza 
New York 20, New York | 


February 14, 1961 
Mr. Masil J. Mason, Supervisory iseme: res Rireacees e 
Deportation Officer 1961 Feb. 15 AM 9 :26] 
Immigration and Naturalization Service | 
20 West Broadway | 
New York 7, New York 
Re: DAI MING SHIH | 
A15 704 618 


Dear Sir: | 

With reference to the proposed deportation of the above captioned 
Chinese seaman, our Ministry of Foreign Affairs has approved the issuance 
of his passport to Taiwan. | 

Please inform this Consulate General the name of the ship, the date 
and the port of his departure from the United States and also! the approxi- 
mate date and the port of his entry into Taiwan. His passport may be 


made available to you after such information is received. 
Yours very truly, 


/s/ 8. T. Ma 
Consul 


STM:bp | 


| Seal of the Consulate General of the Republic: of China] 


/s/ JOSEPH M. HANNON 
Assistant United States Attorney 


(Certificate of Service) /s/ EDMOND F. McKEOWN, JR. 
Assistant United States Attorney 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
20 West Broadway, New York 7, N.Y. 


NOTICE TO ALIEN OF COUNTRY TO WHICH HIS DEPORTATION HAS 
BEEN DIRECTED AND PENALTY FOR REENTRY WITHOUT PERMISSION 


Mr. Dai Ming Shih File No.: A15 704 618 
11 Covert Street Date : 2-8-61 
Hempstead, L.I., N.Y. 


Dear Sir: 

Pursuant to the order of deportation in your case and Section 243 
of the Immigration and Nationality Act, your deportation to Formosa has 
been directed. You should arrange your personal affairs accordingly. 

After deportation, unless the Attorney General has expressly con- 
sented to your reapplying for admission, if you enter, attempt to enter, 
or are at any time found in the United States, you will be guilty of a 
felony, and, upon conviction thereof, be punished by imprisonment of 
not more than two years, or by a fine of not more than $1,000, or both. 


Very truly yours, 


/s/ MASIL J. MASON, SUPERVISORY 
DEPORTATION OFFICER 


rsi/jl 

CC: Jacob W. Rozinsky, Esq. 
25 Broad Street 
New York, N. Y. 


Form I-294 
(Rev. 6-10-58) 


[SEAL] 


CONSULATE GENERAL OF THE REPUBLIC OF CHINA 
30 Rockefeller Plaza 
New York 20, New York 
| 
February 14, 1961 


: Imm. & Nat. S 
bee Masi: Miscou Supervisory: Eee aa ee 


Deportation Officer 1961 Feb. 15 AM 9:26] 

Immigration and Naturalization Service | 

20 West Broadway 

New York 7, New York 

Re: DAI MING SHIH | 
A15 704 618 | 


Dear Sir: | 

With reference to the proposed deportation of the above captioned 
Chinese seaman, our Ministry of Foreign Affairs has approved the issuance 
of his passport to Taiwan. | 

Please inform this Consulate General the name of the ship, the date 
and the port of his departure from the United States and also ithe approxi- 
mate date and the port of his entry into Taiwan. His passport may be 


made available to you after such information is received. 
Yours very truly, 


/8/ S. T. Ma 


Consul | 


STM:bp 


| 
[ Seal of the Consulate General of the Republic: of China] 


6 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


No. A15 704618 
WARRANT OF DEPORTATION 


To any Officer or Employee of the United States Immigration and 
Naturalization Service. 

WHEREAS, after due hearing before an authorized officer of the 
United States Immigration and Naturalization Service, and upon the basis 
thereof, an order has been duly made that the alien DAI MING SHIH who 
entered the United States at Philadelphia, Penn. ex SS Union Carrier on 
the 13th day of May, 1958, is subject to deportation under the following 
provisions of the laws of the United States, to wit: 

Section 241(a)(2) of the Immigration and Nationality Act, 

in that, after admission as a nonimmigrant under Sec. 10 1(a) 

(15) of said act you have remained in the United States for 


a longer time than permitted. 


I, the undersigned officer of the United States, by virtue of the power 
and authority vested in the Attorney General under the laws of the United 


States and by his direction, do hereby command you to take into custody 


and deport the said alien pursuant to law, at the expense of the transporta- 
tion company which brought him to the United States, if practicable, other- 
wise at the expenses of the appropriation "Salaries and Expenses, Immigra- 
tion and Naturalization Service, 1961" including the expenses of an attend- 
ant, if necessary. If deported at the expenses of the transportation company, 
the expenses incident to placing the alien on board vessel, including the 
services of an attendant, if necessary, are authorized payable from the 
appropriation "Salaries and Expenses, Immigration and Naturalization 
Service, 1961.. 


For so doing this shall be your sufficient warrant. 
Witness my hand and seal this 8th day of February, 1961. 
P.A, ESPERDY, DISTRICT DIRECTOR 
At NEW YORK, NEW YORK NEW YORK DISTRICT 
x * * By:/s/ CORNELIUS J. LEARY 
paca Assistant District Director for 
aia Deportation 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
FILE : A-15 704 618 (New York) 
IN RE: DAI MING SHIH aka Dai Ming 
IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: IN BEHALF OF SERVICE: 


Jacob W. Rozinsky, Esq. John M, Littell, 
25 Broad Street Examining Officer, 
New York, N. Y. New York, r Y. 


CHARGES 


Order: Section 241(a)(2) Immigration and Nationality Actes 
non-immigrant crewman, remained longer. 


Lodged: None. 
APPLICATION: Voluntary departure. 
DETENTION STATUS: DETAINED AT GOVERNMENT EXPENSE, 
ORDER TO SHOW CAUSE SERVED: January 25, 1961. 


ORAL DECISION OF SPECIAL INQUIRY OFFICER ENTERED ON JANUARY 
26, 1961 


DISCUSSION: The respondent is a 41 year old widowed male lalien, a native 
and citizen of China, who last entered the United States at the port of Phila- 
delphia, Pa. on May 13, 1958, at which time he was inspected and admitted 
as a nonimmigrant crewman, who was authorized to remain in the 

United States for the period of time his vessel remained in port but in 
no event to exceed 29 days. He has, in fact, remained continuously in the 
United States since May 13, 1958 and beyond the initial period of his ad- 
mission, without permission of the Immigration authorities. | It is clear, 
therefore, that he is deportable on the charge contained in the order to 


show cause, as, in fact, it has been conceded. 


The respondent has applied for the privilege of voluntary departure from 
the United States in lieu of deportation. He has testified that he has never 


been arrested or had any trouble with the police, and there is no evidence 
of record indicating that he has been other than a person of good moral 
character during the past five years. Accordingly, he is statutorily eligible 


for the requested relief, insofar as moral character is concerned. 
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It is a requirement, however, for the grant of voluntary departure that the 
applicant be ready, willing and able to take advantage of the grant of such 
relief, if given. The respondent has testified that he probably has approxi- 
mately $100 in his possession. He further testified that after his arrival 
in the United States he was injured at his place of employment on July 17, 
1958, and as a result of his injury was awarded Workmen's Compensation 
in the amount of over $2,800. As a result of his accident, he feels that he 
is unable to work any longer as a crewman. Furthermore, he has indicated 


that he has never resided in Hong Kong or Formosa, and since he cannot 


return to the mainland of China, he has no place to go. 


I believe, therefore, that the respondent, at this time, is unable to establish 
his ability or willingness to depart from the United States under an order 
of voluntary departure and that he is, accordingly, statutorily ineligible 


for the requested relief. 


The record otherwise indicates that if statutory eligibility had been estab- 
lished, under the standards established by the Board of Immigration Appeals 
in Matter of M--, 41&N Dec. 626, the grant of voluntary departure might 
have been warranted. The respondent has been a crewman since 1948 and 
has been coming to the United States in that capacity since 1952. He claims 
to have made twenty to thirty entries during those years and on only one 
prior occasion did he have any difficulty with the authorities. In 1957 he 
arrived as a crewman at Mobile, Alabama and his vessel proceeded to 

New Orleans to be repaired. Apparently the respondent decided to take 
advantage of the delay and proceeded to Portland, Oregon to attend an 

event connected with the Apostolic Church in that city. He was apprehended 
by the Immigration officers before leaving Mobile, Alabama and his crew- 
man's permit was revoked and he was required to rejoin his vessel. Sub- 
sequent thereto the respondent applied for and received permission to re- 
turn to the United States. He testified that between the time of his departure 
in December of 1957 and his final return to the United States on May 13, 
1958, he made a number of trips to the United States, but did not leave his 
vessel because he had not yet received permission to reapply for admission. 
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There is no evidence of record that the respondent on his last. arrival in 
the United States intended to desert his vessel, and his failure to ship out 
as a crewman since then can be, at least, partially, attributed to the accident 
which occurred to him on July 17, 1958. ! 


The allegations of fact and of law contained in the order to show cause 

will be adopted as the findings of fact and conclusion of law of this decision. 
The respondent has not indicated any country to which he would prefer to 
be sent, in the event that deportation were ordered. | 


ORDER: It is ordered that the respondent be deported from the United 


States pursuant to law on the charge contained in the order to show cause. 


/s/ IRA FIELDSTEEL, 
Special Inquiry Officer 


———— 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


FILE NO. A12 047 427 (New York) 

IN RE: FU KUEI HSU or HSU FU KUEI 

IN DEPORTATION PROCEEDINGS 

IN BEHALF OF RESPONDENT: IN BEHALF OF SERVICE: 


Jackson G, Cook, Esq., Samuel Lydns 
4 E, 41St., Examining Officer 
New York, NY New York, NY 


CHARGES 


Order: Section 241(a)(2), 1&N Act, nonimmigrant 

crewman — remained longer. 
Lodged: None. 
APPLICATION: None. | 


ORDER TO SHOW CAUSE SERVED: May 18, 1960 | 


ORAL DECISION OF THE SPECIAL INQUIRY OFFICER ENTERED ON 
MAY 19, 1960 


DISCUSSION: This record relates to a male, a native and citizen of China, 
who last entered the United States at New York, New York, about February 


13, 1960. He was then admitted as a nonimmigrant crewman authorized 
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to remain in the United States for the period of time his vessel remained 


in port, not to exceed 29 days. He has remained in the United States there- 


after without authority. The foregoing facts which comprise the allegations 
of fact in the order to show cause have been admitted by the attorney for 
the respondent. His deportability as charged in the order to show cause 
has likewise been conceded. On the record he is deportable as charged 

in the order to show cause. He made no designation as to the country to 
which he desires to be sent if deported. The allegations of fact and law 

as set forth in the order to show cause are adopted as the findings of fact 


and conclusion of law as to deportability. 


Counsel for the respondent has made no application for discretionary 


relief in this matter. 


ORDER: It is ordered that the respondent be deported from the United 
States in the manner provided by law on the charge contained in the order 
to show cause. 


/s/ JOSEPH J. MACK 
Special Inquiry Officer 


UNITED STATES OF AMERICA 
Department of Justice 
Immigration and Naturalization Service 


WARRANT OF DEPORTATION 
No. Al2 047 427 

To any Officer or Employee of the United States Immigration and 
Naturalization Service. 

WHEREAS, after due hearing before an authorized officer of the 
United States Immigration and Naturalization Service, and upon the basis 
thereof, an order has been duly made that the alien HSU, FU KUEI who 
entered the United States at New York, N.Y. ex SS Fulona on 
the 13th day of February, 1960, is subject to deportation under the follow- 
ing provisions of the laws of the United States, to wit: 
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Section 241(a)(2) of the Immigration and Nationality Act, 
in that, after admission as a nonimmigrant under Sec. 
101(a)(15) of said act you have remained in the United 


States for a longer time than permitted. 


I, the undersigned officer of the United States, by virtue of the power 
and authority vested in the Attorney General under the laws of the United 
States and by his direction, do hereby command you to take into custody 
and deport the said alien pursuant to law, at the expense of the transporta- 
tion company which brought him to the United States, if practicable, other- 
wise at the expenses of the appropriation "Salaries and Expenses, Immigra- 
tion and Naturalization Service, 1960" including the expenses of an attend- 
ant, if necessary. If deported at the expenses of the transportation company, 
the expenses incident to placing the alien on board vessel, including the 
services of an attendant, if necessary, are authorized payable from the 
appropriation "Salaries and Expenses, Immigration and Naturalization 
Service, 1960". | 


For so doing this shall be your sufficient warrant. 
Witness my hand and seal this 19th day of May, 1960 


p. A. ESPERDY 
DISTRICT DIRECTOR 
NEW YORK DISTRICT 


At NEW YORK, NEW YORK | 


By: /s/ CORNELIUS J. LEARY 
Assistant District, Director 
for Deportation | 
[ Reverse Side of Warrant :] ! 


Port of 
Date | 


WARRANT FOR DEPORTATION OF 


a 


Executed , 19 


8.8 


(Signature of é fficer) 


—_— 


(Title) , 
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[SEAL] 


CONSULATE GENERAL OF THE REPUBLIC OF CHINA 
30 Rockefeller Plaza 
New York 20, New York 
A12 047 427 


February 9, 1961 


Mr. Masil J. Mason, Supervisory 
Deportation Officer 

Immigration and Naturalization Service 
20 West Broadway 

New York 7, New York 


RE: Hsu Fu Kuei 
A12 047 427 DB 


Dear Sir: 

With reference to the proposed deportation of the above captioned 
Chinese seaman, our Ministry of Foreign Affairs has approved the issuance 
of his passport to Taiwan. 

Please inform this Consulate General the name of the ship, the date 
and the port of his departure from the United States and also the approxi- 
mate date and the! port of his entry into Taiwan. His passport may be 
made available to you after such information is received. 

Yours very truly, 
/s/ 8. T. Ma 
Consul 
STM:bp 
{Seal of the Consulate General of the Republic of China] 


File No. 12 053 845 


UNITED STATES OF AMERICA: 


UNITED STATES DEPARTMENT or JUSTICE 
Immigration and Naturalization Service 


In the matter of : In Deportation Proceedings Under Section 242 
LUM WONG of the Immigration and Nationality Act 


alias f DECISION OF THE | 
WANG LUNG, : SPECIAL INQUIRY OFFICER 


Respondent. | 


The above-named respondent having appeared before me for hearing 
on this date, pursuant to the annexed Order To Show Cause, and having 
admitted that the factual allegations contained therein are true, anf having 
further admitted that (s)he is deportable from the United States on the 
charges set forth therein, I have concluded that deportability has been 
thereby established (8 CFR 242.16 (b) ). 

Respondent has not applied for any discretionary relief. 

ORDER: It is ordered that the respondent be deported: from the 
United States in the manner provided by law on the charge(s) contained 
in the Order To Show Cause. | 

Respondent has specified Hong Kong as the country to which deporta- 
tion should be directed. 
/s/ REUBEN SPEISER | 
Date: June 27, 1960. (Special Inquiry ail 


Place: New York, N. Y. 
Copy of this decision has been served upon the respondent. 
Appeal: Reserved to July 7, 1960 


/s/ REUBEN SPEISER 
(Special Inquiry Ofer) 
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UNITED STATES OF AMERICA 
Department of Justice 
Immigration and Naturalization Service 


WARRANT OF DEPORTATION 


No. A15 128 870 

To any Officer or Employee of the United States Immigration and 
Naturalization Service. 

WHEREAS, after due hearing before an authorized officer of the 
United States Immigration and Naturalization Service, and upon the basis 
thereof, an order has been duly made that the alien WONG LUM alias 
WANG LUNG who entered the United States at Philadelphia, Pennsylvania 
ex M/V "Union Mariner" on the 15th day of February, 1959, is sub- 
ject to deportation under the following provisions of the laws of the United 
States, to wit: 

Section 241(a)(2) of the Immigration and Nationality Act, in 

that, after admission as a nonimmigrant under Sec. 101(a) (15) 

of said act you have remained in the United States for a longer 

time than permitted. 

I, the undersigned officer of the United States, by virtue of the power 
and authority vested in the Attorney General under the laws of the United 
States and by his direction, do hereby command you to take into custody 
and deport the said alien pursuant to law, at the expense of the transporta- 
tion company which brought him to the United States, if practicable, other- 
wise at the expenses of the appropriation "Salaries and Expenses, Immigra- 
tion and Naturalization Service, 1961" including the expenses of an attend- 
ant, if necessary. If deported at the expenses of the transportation company, 
the expenses incident to placing the alien on board vessel, including the 
services of an attendant, if necessary, are authorized payable from the 
appropriation "Salaries and Expenses, Immigration and Naturalization 
Service, 1961". 


‘For so doing this shall be your sufficient warrant 
Witness my hand and seal this 8th day of July, 1960. 


At New York, N.Y. 
P. A. ESPERDY 
District Director 
New York District 
| 
By: /s/ Cornelius J. Leary 
Assistant District Director for 
Deportation 
[ Reverse Side of Warrant:] 
Port of 
Date 
WARRANT FOR DEPORTATION OF 


Executed 19 


(Signature of officer) 
(Title) 


[ Filed June 9, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * 
ORDER | 

This matter having come on for hearing on cross motions for sum- 
mary judgment and the Court having considered the pleadings and oral 
argument and it appearing that there is no genuine issue as to material 
fact and that the defendant is entitled to judgment as a matter of law, it is 
by the Court this 9th day of June, 1961, ! 

ORDERED that the defendant's motion for summary judgment be and 
the same hereby is granted; and it is 

FURTHER ORDERED that the plaintiffs’ motion for summary judg- 


ment be and the same hereby is denied; and it is 
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FURTHER ORDERED that the plaintiffs* motion for a preliminary 
injunction be and the same hereby is denied as moot and that the temporary 
restraining order entered by this Court on March 29, 1961 be and the same 
hereby is dissolved; and it is 
FURTHER ORDERED that the complaint be and the same hereby is 


dismissed with prejudice and with costs awarded to the defendant. 


MsbilenI* the Pres 


UNITED STATES DISTRICT JUDGE 


[ Certificate of Service] 


| Filed June 13, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 12th day of June, 1961, that Dai Ming 
Shih, et al. hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 9th 
day of June, 1961 in favor of Defendant against said Dai Ming Shih, et al., 
plaintiffs. 


/s/ David Carliner, 
902 Warner Building 
Attorney for Plaintiffs 


Copy to: Honorable David C. Acheson 
United States Attorney 
United States Court House 
Washington 1, D. C. 
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QUESTIONS PRESENTED 


' Appellants are subjects, nationals, or citizens of China. All 
are subject to valid and final orders of deportation. None has 
effectively designated a country to which he desires to be de- 
ported. Section 243(a) of the Immigration and Nationality 
‘Act provides that in these circumstances deportation be di- 
rected to “any country of which [the] alien is a subject, na- 
tional, or citizen if such country is willing to accept him into its 
territory.” Pursuant thereto, appellee has determined that 
the Government of the Republic of China is willing to accept 
appellants into Taiwan (Formosa), and has accordingly di- 
rected their deportation to Formosa. The warrants of depor- 
tation do not within their own terms specify Formosa as the 
country of deportation, but appellants have been notified of 
appellee’s direction by other means. In the opinion of ap- 
pellee, the questions presented are: 

1. Is appellants’ deportation to Formosa lawful? 

2. Are the warrants of deportation valid? 


qa) 
606274—61——1 


t= 
I. Appellants may lawfully be deported to Formosa. 
II. The warrants of deportation are valid. 
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No. 164262? © 


Dat Mine Soin, ET AL., APPELLANT 


v. 


Rosert F. Kennepy, ATrorNEY GENERAL OF rae UNITED 
i +1] STATES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE, CASE 


This is a deportation case. The appeal is from a final order 
of the District Court granting appellee’s motion for summary 
judgment and dismissing appellants’ complaint (J-A. 15-16). 
Appeal was timely noted (J.A. 16). 

Appellants, according to the allegations of their complaint, 
are subjects, nationals, or citizens of ‘China’ (J.A. 2) They 
legally entered the United States as nonimmigrant crewmen’ 
(J.A. 7, 8, 14) but overstayed their leave and hence came to 
be in the United States in violation of law. On that ground 


2 Yn a companion case, Hsia Ting Fang'v. Kennedy, No. 16,427, this Court 
through the Chief’ Jadge'has ordered the decision there tobe controlled 
by the judgment of the Court in the case at bar. See No. 16,427, order 
Gated June 30, 1961. b ‘epi ‘ 

* Following a practice adhered to in Coor, LooicaL AND Lroat Bases or 
rae Conriicr or Laws (1942), this brief encloses within single quotation 
marks those words or expressions which may have more than one possible 
meaning. Although this makes for more clutter, as a cautionary device 
it is indispensable. 


(1) 
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they were ordered deported from the United States, and the 
final orders of deportation (J.A. 7-9, 9-10, 13) are concededly 
valid and regular in every respect. 

At their respective deportation hearings, neither appellant 
Dai Ming Shih nor appellant Hsu Fu Kuei availed himself of 
his privilege under § 243(a) of the Immigration and National- 
ity Act, ch. 477, 66 Stat. 214 (1952), 8 USC. § 1253 (a) 
(1958),* of designating the country to which he preferred to 
be sent in the event of deportation (J.A. 9,10). Appellant 
Lum Wong, alias Wang Lung, chose Hong Kong as the coun- 
try of deportation (J.A. 13), but the record here is devoid of 
indication that that country, within the time allotted by § 243 
(a), expressed willingness to accept him into its territory. It 
thereupon became the duty of appellee, pursuant to § 243(a), 
to direct deportation of each and all of appellants to “any 
country of which such alien is a subject, national, or citizen 
if such country is willing to accept him into its territory.” 
Whether appellee complied with that duty is the principal 
question on this appeal. 

In February of 1961, appellee’s delegate, Mr. Masil J. Mason, 
Supervisory Deportation Officer in the New York Office of the 
United States Immigration and Naturalization Service, re- 
ceived from the Consulate General of the Republic of China, 
over the signature of S. T. Ma, Consul, letters advising him that 
the Ministry of Foreign Affairs of the Republic of China had 
approved the issuance of passports for Taiwan (Formosa) to 
appellants Dai Ming Shih and Hsu Fu Kuei (J.A.5, 12). With 
respect to appellant Lum Wong, alias Wang Lung, the record 
herein does not contain a similar communication, although it 
presumably exists.‘ Each of the appellants was then notified 


* Set forth in Brief for Appellants, hereinafter “Br.”, at pp. 3-4. Unless 
otherwise specified, all references in this brief to “the Act” are to the Im- 
migration and Nationality Act cited in the above text. 

“The “direction” of deportation by appellee to a specified country is a 
non-record determination, see Ying v. K ‘ennedy, No. 15696, D.C. Cir., April 27, 
1961 (slip opinion at 5-6), and may be accomplished as a mere matter of 
departmental instruction, see Re Rebrin, 24 D.L.R. 2d 186, 200 (Sup. Ct. 
B.C. 1960) (parallel Canadian statute). Hence it is often the case that the 
administrative record, é.e., the file of the Immigration and Nationalization 
Service in deportation proceedings had under § 242 of the Act, does not 
contain all of the materials reflecting er parte communications with foreign 
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by appellee that he intended to effectuate their deportation to 
Formosa (J.A. 2, para. 10). 

Standard-form warrants of deportation (J.A. 6, 10-11, 14), 
which had issued shortly after entry of the final order of de- 
portation in each case, were still outstanding at the time the 
action below was instituted. At the time of issuance, when the 
country to which appellants were to be deported had not yet 
been determined, they of course did not within their own terms 
specify the country of deportation but rather simply directed 
deportation “pursuant to law.” After the Republic of China 
had approved the issuance of passports to appellants and the 
latter were notified of their impending deportation to Formosa, 
rio attempt was made by appellee either to withdraw the origi- 
rial warrants and issue new ones or amend them so as to specify 
Formosa as the country of deportation. 

This lawsuit was instituted to have the warrants of deporta- 
tion declared void and permanently to enjoin appellee from de- 
porting appellants to Formosa (J.A. 3). As stated before, the 
District Court granted summary judgment in favor of appellee. 


STATUTE INVOLVED 


The statute principally involved is § 243(a) of the Immigra- 
tion and Nationality Act (Br. at 3-4 ). Other primary authori- 


governments which passed subsequent to entry of the final order of. de- 
portation. That is probably the case with respect to appellant Lum Wong. 
However, there is a presumption that in deportation cases the Immigra- 
tion Service has obtained the consent of the country of deportation to re- 
ceive the deportee, at least where that country is the native sovereignty, 
United States ew rel. Hudak v. Uhl, 20 F. Supp. 928 (N.D.N.Y. 1937), aff'd, 
96 F. 2d 1023 (2d Cir. 1938) ; there is no allegation or fact of record tend- 
ing remotely to dispel that presumption here; and since counsel for appel- 
lants both in the lower court and in this Court has treated the case on the 
assumption that all three of the appellants are literally and colloquially in 
the same boat, this appeal we submit may proceed on the basis that appel- 
lant Lum Wong has a passport or other travel document valid for entry 
into Formosa. It may not be amiss to state that if there were any doubt 
about the willingness of the Republic of China to accept appellant Lum 
Wong as a deportee from the United States, counsel would have raised the 
point. See Teo Chai Tiam v. Kennedy, No. 16193, D.C. Cir., June 22, 1961 ; 
Rogers v. Lu, 104 U.S. App. D.C. 374, 262 F. 2d 471 (1958). 

If the Court deems it appropriate, appellant Lum Wong’s travel document 
could be made available for inspection. See Chang Ah Ding v. United 
States, 239 F. 2d 852 (5th Cir. 1957). 
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ties of lesser importance are either cited or quoted at 
appropriate places within the text of the argument made in this 
brief. 


SUMMARY OF ARGUMENT 


I 


Appellants are “subjects. pationals, or citizens” or ‘China,’ 
meaning the ‘Republic of China.’ They are being deported 
lawfully to the ‘country,’ ie. the ‘Republic of China,’ of 
which they are “subjects, nationals, or citizens.” That ‘coun- 
try,’ Le., again the ‘Republic of China,’ is “willing to accept” 
them “into its territory,” i.e., ‘Formosa,’ which may for pur- 
poses of the statute be considered “its territory.” Their 
geographical destination is therefore properly Formosa. The 
deportation is lawful. 

Il 


The warrants of deportation are valid. Yzng v. Kennedy, 
infra; Teo Chai Tiam v. Kennedy, infra; United States ex rel. 
Yip Cheung Fong v. Esperdy, infra; Kokkosis v. Esperdy, 
infra. 

ARGUMENT 
I. Appellants may lawfully be deported to Formosa 


This appeal is largely an exercise in semantics. The seman- 
tic difficulties are centered on the words ‘country’ and ‘terri- 
tory.” Only secondarily are the problems legal, for the law 
controlling this appeal was settled, or at least thought to be 
so by appellee, in this Court’s decision in Rogers v. Cheng Fu 
Sheng, 108 U.S. App. D.C. 115, 280 F. 2d 663, cert. denied, 
364 US. 891 (1960). 

That decision affords a proper starting-place. The facts 
there were the same as they are here. By their own complaint, 
the plaintiffs there were “natives and citizens of China” (Brief 
for Appellant Rogers, p. 21, No. 15487), and the District Court 
so found (Cheng Fu Sheng v. Rogers, 177 ¥. Supp. 281 (D.D.C. 
1959)). They had been ordered deported to Formosa. The 
District Court stated the problem as follows: 


“Since the plaintiffs are natives and citizens of China, 
their deportation may properly be effected to China. 
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The question then arises whether Formosa is part of 
China. If it is, they may lawfully be deported to For- 
mosa. Id. at 282. 


With its inquiry, then, focuséd on the question “whether For- 
moss is part of China,” the District Court sought its answer in 
historical and documentary materials bearing on the interna- 
tional juridical status, past and present, of the island of 
Formosa. Id. at 283-4. These were for the most part the 
same materials that are reviewed in the present appellants’ 
brief (pp. 5-8). They have been recognized as authoritative by 
this Court. Roger v. Cheng Fu Sheng, supra, 108 U.S. App. 
D.C. at 116, n. 2. The net conclusions from these materials, 
no doubt the correct ones from the standpoint of international 
law, were well and succinctly expressed by the District Court 
as follows: 


* * * it appears that the United States recognizes the 
Government of the Republic of China as the legal gov- 
ernment of China; that the provisional capital of the 
Republic of China has been at Taipei, Taiwan (For- 
mosa) since December 1949; that the Government of 
the Republic of China exercises authority over the is- 
land; that the sovereignty of Formosa has not been 
transferred to China; and that Formosa is not a part of 
China as a country, at least not as yet, and not until 
and unless appropriate treaties are hereafter entered 
into. Formosa may be said to be a territory or an area, 
occupied and administered by the Government of the 
Republic of China, but is not officially recognized as 
being a part of the Republic of China. Expressions of 
the State Department are drawn with care and circum- 
spection to refrain from such recognition. Cheng Fu 
Sheng v. Rogers, supra, 177 F. Supp. at 284. [Empha- 
sis supplied.] 

From these basic facts of international life, the District Court 

drew its ultimate legal conclusion, which in view of the ques- 

tion it had posed for itself was inescapable: 


The conclusion seems inescapable to this Court that 


since under existing law, deportation may be effected 
606274—G1—2 
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only to s specific country, in this instance China, and 
since Formosa is not regarded by the Department of 
State as part of China as a country, the plaintiffs may 
not be deported to Formosa. Ibid. [Emphasis 
supplied.] 

Monday-morning quarterbacking the District Court’s de- 
cision, especially in light of this Court’s decision on appeal, 
leads one to make the following observations. Forgotten in 
the District Court’s decision was the very statutory basis for 
the deportation of the aliens there to Formosa: that portion of 
§ 243(a) (Br. at 3) which provides for deportation “to any 
country of which such alien is a subject, national, or citizen if 
such country is willing to accept him into its territory.” The 
aliens there had alleged they were citizens of ‘China,’ and the 
District Court precipitated itself into an inquiry concerning 
what constituted present-day ‘China’ and whether Formosa 
was s ‘part’ of that ‘China.’ No attempt was made to pierce 
the allegation of Chinese citizenship with a view towards de- 
termining just which Government, the Republic of China or 
the Peoples of China, claimed the aliens as its citizens or, vice 
versa, which Government the aliens claimed to be citizens of. 
For if the allegation of Chinese citizenship could be embroidered 
into a finding that the aliens were citizens of the Republic of 
China, rather than of ‘China as a country’ (to use the Dis- 
trict Court’s terminology), then the principal question would 
have been, not. whether Formosa is a ‘part of China,’ but 
whether the Republic of China, as the ‘country’ * of which the 
aliens were subjects, nationals, or citizens, was willing to accept 
them into its territory. Since the answer to this question would 
obviously have been yes, considering that the Republic of 
China wanted the aliens back in order to try them for military 
desertion, then the only remaining questions to be answered 
would have been whether the expression ‘Formosa’ is an ade- 


* The word ‘country’ may be taken to mean a foreign government as well 
‘as foreign territory, depending on the context. Burnet v. Chicago Portrait 
Co., 285 U.S. 1, 5 (1982). “A man’s ‘country,’ ” as held in Delany v. Moraitis, 
136 F. 2d 129, 130 (4th Cir. 1948), “is more than the territory in which its 
3 le live. ‘The term is used generally to indicate the state, the organ- 
fzation of social life which exercises sovereign power in behalf of the 
people.” [Emphasis supplied.] 
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quate, well-understood,: and legally permissible equivalent 
for-the ‘Republic of China,’ and whether ‘Formosa’ may for 
purposes of the deportation statute be considered “its terri- 

tory,” ‘Le., territory of the Republic of China. All of these 
questions, it must be stressed, should at least have been asked, 
and then of course considered in the light of what after all is 
the basic purpose of the deportation statute in its present form, 
which is to facilitate the deportation of deportable aliens from 
the United States, and not to serve as a vehicle for determina- 
tions” as’ to the international juridical status of foreign 
place-names. 

On appeal to this Court, the entire emphasis shifted. Seiz- 
ing upon a sentence in the District Court’s opinion—“the place 
to which deportation may be ordered is a country and not a 
particular location” (Cheng Fu Sheng v. Rogers, supra, 177 F. 
Supp. at 282)—this Court proceeded immediately to an in- 
quiry whether the word ‘country,’ which is used to describe 
the place of deportation in each of the nine provisions of § 243 
(a) governing selection of the deportee’s destination, was an 
accurate and legally permissible description of the island of 


Formosa. Rogers v. Cheng Fu Sheng, supra, 108 U.S. App. 
D.C. at 116. The Court held that it was. And directing itself 
to the statement in the District Court’s decision, 177 F. Supp. 
at 284, that 


* * * to regard Formosa as part of China for any pur- 
pose and thus go beyond the expressions of the Depart- 
ment of State, might cause embarrassment or complica- 
tions insofar as that Department is concerned, 
this Court responded, 108 U.S. App. D.C. at 117: 

Since we conclude that the word “country” as used 
in °§ 243(a) is not limited to national sovereignties in 
the traditional diplomatic sense, see United States ex 
rel. Moon v. Shaughnessy, 2 Cir., 1954, 218 F. 2d 316, the 
possibilities of foreign affairs embarrassment which the 
District Court feared do not arise. 

The decision in this Court, it will be observed, went off on 
very broad grounds, far beyond the necessities of the particular 
case before it. Only one of the many alternative provisions of, 
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§ 243(a) wasrreally before the Court: the provision which di- 
rects deportation, in the absence of designation by the alien, 
“to any country of which such alien is a subject, national, or 
citizen if such country is willing to accept him into its ter- 
ritory.” None of the seven other alternative provisions, con- 
tained in the numbered subsections of § 243(a), was involved. 
Yet this Court inquired broadly into the meaning of the word 
‘country’ as it appeared in all of the various alternative provi- 
sions of § 243(a), without considering the possibility that the 
word ‘country’ may have different meaning and content in 
some of those provisions from what it may have in the others.° 
The broadness of this Court’s decision in Cheng Fu Sheng is 
perhaps at the bottom of the semantic difficulties raised in the 
present case. 

For if, as this Court held in Cheng Fu Sheng, Formosa. is a 
‘country’ within the meaning of that word as it appears on 
each occasion in § 243(a), then logical difficulties are indeed 
encountered in applying the particular provision of § 243(a) 
directing deportation “to any country of which such alien is a 
subject, national, or citizen if such country is willing to accept 
him into its territory.” If ‘Formosa’ equals ‘country’ in this 
verbal statement, it would as a matter of pure logic have to 
follow that before deportation could be directed to ‘Formosa’ 
under that provision, there would have to be a finding or con- 
clusion that the deportable alien was a “subject, national, or 
citizen” of ‘Formosa’ as distinct from ‘China’ or the ‘Repub- 
lic of Chins.’ This is exactly the basis upon which the appel- 
lants in this case framed their complaint, first alleging that 
they are each “subjects, nationals, or citizens of China” (J.A. 
2), then alleging that they are not “subjects, nationals, or 
citizens of Formosa” (J.A. 3). From these allegations the 
theory of the complaint was that appellants could not be de- 


*“The tendency to assume that a word which appears in two or more 
legal rules, and so in connection with more than one purpose, has and 
should have precisely the same scope in all of them, runs all through legal 
discussions. It has the tenacity of original sin and must constantly be 
guarded against.” Cook, Logical and Legal Bases of the Conflict of Laws 
159 (1942), cited approvingly in CAB v. Delta Air Lines, Inc., — U.S. —, 
— (1961), and in UNA Chapter, Fught Engineers’ Int'l Ass’n, AFL-CIO v. 
National Mediation Bd., No. 16332, D.C. Cir., July 13, 1961 (slip opinion at 
6, n. 4). 
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ported to ‘Formosa’ because they were not, “subjects, na- 
tionals, or citizens” of Formosa.’ 

Of course, as appellee has conceded throughout this case, it 
is legally impossible to arrive at a finding or conclusion that 
any,person. is a {‘subject,, citizen, or national” of ‘Formoss,, 
since in the present international situation Formosa is merely a 
geographical place, “its [juridical] status being in limbo” 
(Rogers v. Cheng Fu Sheng, 108 US. App. D.C. at 116). 
‘Citizenship’ and ‘nationality’ .refer, to political allegiance, 
to correlative rights and duties between persons and a govern- 
ment as a polity, a political organization. A person cannot be. 
said to be a ‘national’ or ‘citizen’ of an inert tract of land 
as such, although patriotic symbolism is often couched in these 
terms. So ‘Formosa’ in its present status is not the sort of 
thing of which a person may correctly be said to be a ‘citizen’ 
or ‘national.’ 

Appellee takes the position here that the ‘country’ of 
which appellants are “subjects, nationals, or citizens” is, prop- 
erly speaking, the ‘Republic of China.’ Two separate reasons 
support this position. 

1. As alleged in their complaint, appellants are “subjects, 
nationals or citizens of China” (J.A. 2). We assume from this, 
as did Judge Learned Hand in United States ex rel. Tom Man 
v. Murff, 264 F. 2d-926, 928 (2d. Cir. 1959), that each of the 
appellants “cannot be regarded.as a ‘subject, national, or citi- 
zen’ of the Communist Government, because we do not recog- 
nize that as more than a de facto government.” The United 
States at present recognizes the ‘Government of the Republic 
of China (the Nationalist Government)’ as the legal Govern- 
ment of ‘China.’ Rogers v..Cheng Fu Sheng, supra, 108 US. 
App. D.C. at 116, n.2.. Therefore, where, as here, an allegation 
of. Chinese citizenship or nationality is made in a court of the 
United States, the person referred to must be taken to be a 
citizen or national of the Government of the Republic of China. 

2. It is recognized that the above proposition is somewhat 
legalistic. More pragmatically, however, there exists the best 
of all possible reasons for regarding appellants as “subjects, 
nationals, or citizens” of the Republic of China, The Republic 
of China does not grant passports automatically to every 
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public of China as 
portees. See United States 
8 F. 2d 316 (2d Cir. 1954). 
regarded, and may here be regarded, 
try that the person to whom 
that country. See Clark, 


benefits of its diplomatic protec ion while the holder is abroad 

or in transit. At the same time the holder assumes certain 

duties and obligations required by the issuing country as @ con- 

dition of extending its protection. The correlative rights and 

duties, benefits and burdens, between the passport holder and 

the issuing country are those associated with ‘citizenship’ and 

‘nationality.’ These appellants, as persons to whom the Re- 

public of China has issued passports, may justly be regarded 
as “subjects, nationals, or citizens” of the Republic of China. - 

Recognizing the force of these two reasons, appellants now 

apparently agree (Br. at 4) with our previous concession that 

“Gt would perhaps have been more appropriate, in line with the 

language of the statutory provision concerned, to direct depor- 

tation to the ‘Republic of China’ as such * * *”. (Appellee’s 

Opposition to Motion for Stay of Deportation Pending Appeal, 

ould thus have been made clearer that the ‘coun- 

n was the ‘Republic of China,’ the ‘country’ 

of which the appellants are “subjects, citizens, or nationals,” 

dicated by its issuance of pass- 

+” them “into its 

therefore abandoned in their brief 

n is defective for lack of a 

7 of 


now argue, as the sole 
question whether Formosa may be 
fhe Republic of China within the meaning 0 


il 

and Nationality Act” (Br. at 4). They thus seize upon the 
language “into its territory” which appears in the statute, and 
narrowly contend that unless. ‘Formosa’ isthe ‘territory’ of 
the ‘Republic of China,’ deportation may not be effected there. 
We are thus brought back full circle to the exact contention 
successfully pressed upon the District Court by the plaintiffs 
in the Cheng Fu Sheng case and later rejected sub silentio by 
this Court on appeal in the same case. This appeal may prop- 
erly be regarded as a disguised attempt to label the Cheng Fu 
Sheng case as having been wrongly decided, and to have the 
Court overrule its decision in that case in just a little more than. 
a year after it was handed down. ; 

Without rehashing the appeal in Cheng Fu Sheng, and be- 
fore coming to the exact point that ‘Formosa’ should be con- 
sidered the “territory” of the ‘Republic of China’ for the 
limited purposes of the Immigration and Nationality .Act, it 
is best first to indicate why appellants’ contention should not 
be adopted. 

1. Because the “dumping” of alien deportees into a ‘country’ 
unwilling to receive them is probably in violation of interna- 
tional law, international comity requires. that that “country” 
be consulted on its willingness to receive the deportee prior to 
his expulsion from the deporting country. . Rogers v- Tn, 104 
US. App. D.C. 374, 262 F. 2d 471, affirming, 164 F. Supp. 320 
(D_D.C. 1958) ; Re Janoczka, [1933] 1 D.LR. 123, 128 (Ct. 
App. Manitoba); Clark, Deportation of Aliens 400 (1981). 
For this reason, the condition that the country of deportation 
be “willing to accept” the deported alien “into its territory” is 
attached, in some instances expressly, in the others impliedly, 
to every provision and numbered subsection of § 243(a). 
United States ex rel. Tom Man v. Murff, 264 F. 2d 926, 928 
(2d Cir. 1959). If, as appellants contend, based on the lan- 
guage “into its territory,” ‘Formosa’ may not be regarded as 
the “territory” of the Republic of China, it necessarily follows 
that so long as the Republic of China maintains its present con- 
trol over the island of Formosa and there-is no change in the in- 
ternational status quo, no one (repeat: no one) could ever be 
legally deported from the United States to Formosa. When 
we say ‘no one,’ we include even a native Taiwanese who be- 
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fore entering the United States had been nowhere in the world 
except on the island of Formosa—born, raised, and perma- 
nently domiciled there. In other words, under appellants’ con- 
tention, @ native Formosan, owing allegiance to the Republic 
of China, and having no contacts in the world other than on 
Formosa, could not lawfully be repatriated there as a deportee 
from the United States. This, of course, would be an absurd 
result of the sort to be avoided in construing § 243(a). An 
obvious purpose of all of our historical deportation statutes, 
including the one presently in force, is to restore the deported 
alien to the status quo ante as best as practicable. See De- 
lany v. Moraitis, 136 F. 2d 129 (4th Cir. 1943). And especially 
in the present statute, the fundamental purpose of Congress 
is to facilitate the deportation of deportable aliens by. increas- 
ing, not restricting, the number of alternative places or coun- 
tries to which they could be sent. Rogers v. Cheng Fu Sheng, 
supra, 108 U.S. App. D.C. at 117; Chan Chuen v. Esperdy, 285 
F. 2d 353, 354 (2d Cir. 1961); Ying v. Kennedy, No. 15696, 
D.C. Cir., April 27, 1961 (slip opinion at 7). 

2. There is a second absurd result which would flow from 
accepting appellants’ contention. Assuming its correctness, 
the question should be asked, Is there any “territory” which is 
undeniably that of the ‘Republic of China’ so that if that 
‘country’ were willing to receive deportees there, it would be 
said to be “willing to accept” them “into its territory’? An 
affirmative answer is indicated by considering the possibility of 
the Republic of China’s acceptance of deportees from the United 
States aboard a vessel flying the flag of the Republic of China 
and lying at anchor just beyond the seaward limit of the belt 
of territorial waters surrounding the island of Formosa. The 
vessel would surely be the “territory” of the ‘Republic of 
China,’ and this is by no means a far-fetched legalism. See 
Crapo v. Kelly, 16 Wall. 610, 624-6 (US. 1872); Delany v. 
Moraitis, supra, 136 F. 2d at 133. If the Republic of China 
were “willing to accept” deportees from the United States 
“Gnto its territory,” i.e., aboard such a vessel, it would be of 
no concern to the United States if after that the Republic of 
China by its own action transported those deportees into its 
territorial waters and thence to a port of entry on Formosa. 
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See Teo Chai Tiam v. Kennedy, No. 16193, D.C.. Cir., June 
22, 1961; United States ex rel. Tom Man v. Murff, 264 F. 2d 
926, 929 (2d Cir. 1959). If there are thus two ways of accom- 
plishing the same practical result, and one is plainly lawful 
(the vessel plan), and one (according to appellants’ conten- 

tion) is not (direct deportation to Formosa), something must 
be fundamentally wrong in the law as appellants see it. 

The short answer to appellants here is surely that for the 
limited purposes of § 243(a) of the Immigration and Nation- 
ality Act, the island of Formosa may be regarded as “territory” 
of the ‘Republic of China.’ The District Court in the Cheng 
Fu Sheng case held ag much, 177 F. Supp. at 284: 


Formosa may be said to be a territory or an area 
occupied and administered by the Government of the 
Republic of China, but is not officially recognized as 
being a part of the Republic of China. [Emphasis 
supplied.] 
On appeal, too, this Court recognized that the Government of 
the Repubic of China “has undisputed control of the island.” 
108 U.S. App. D.C. at 116-117. This de facto control of the 
island of Formosa by the Nationalist Government is doubtless 
sufficient to make that island “its territory” within the meaning 
of § 243(a). All cases in point have so assumed. Chao-Ling 
Wang v. Pilliod, 285 F. 2d 517 (7th Cir. 1960); United States 
ex rel. Leong Choy Moon v. Shaughnessy, 218 F. 2d 316, 319-20 
(2d Cir. 1954) (Harlan, J.). 

No foreign affairs embarrassment could possibly arise from 
such a holding. ‘A proposition of law erected for one purpose 
does not mean that it is a rule of law for all other purposes. 
To hold that ‘Formosa’ is “territory” of the Republic of China 
for the limited purposes of a deportation statute is not a binding 
adjudication for all other purposes that the de jure sovereignty 
over Formosa has been transferred to the Republic of China. 
Appellants’ ipse dizit to the contrary (Br. at 11) does not and 
- cannot make it so.” 


‘The same sort of argument that appellants are making here was un- 
successfully urged by the Government upon the Supreme Court in a recent 
case of great public importance. United States v. Loutsiana, 363 U.S. 1 
(1960). One of the questions presented was whether the Submerged Lands 
Act, 67 Stat. 29 (1958), 43 U.S.C. §§ 1301-1815 (1958), could be construed 
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As appellants note, there is mention in the legislative history 
(Br. at 10) of the possibility of “complications in our foreign 
relations,” unless the deportation statute were to give priority 
to the ‘country’ of the deportee’s nationality in selecting the 
‘country’ of deportation. But this has to do with something 
entirely apart from our present problem. Consideration should 
as a matter of international comity be given to repatriating a 
deportee to the country of his nationality if at all possible. 
In most cases, this avoids imposing the hardship upon the 
deportee of being transported to a land not his own. “The 
“complications in our foreign relations” would arise from 
not giving priority to the ‘country’ of the deportee’s na- 
tionality. An alien always retains a claim upon the state of 
his nationality to diplomatic intervention on his behalf, and 
if he were to be deported from the United States in an arbitrary 
manner or in @ manner injurious to him, as where deportation 
is effectuated to a strange country, the state of his nationality 
could enter diplomatic remonstrance against the United States. 
See Harisiades v. Shaughnessy, 342 US. 580, 585 (1952) ; Bor- 
chard, Diplomatic Protection of Aliens Abroad §§ 30-31 
(1915). This is the sort of “complications in our foreign re- 


lations” which the framers of the legislation sought to avoid 
by giving priority to the ‘country’ of which the deportee is a 
“subject, national, or citizen.” Indeed, this purpose supplies 
all the more reason why, unless they designate otherwise, citi- 
zens of the Republic of China should be deported to Formosa 
rather than any other place. 


so as to fix the maritime boundaries of several of the coastal States beyond 
the historical three-mile limit of United States territorial waters as pro- 
claimed by the Executive. The Government took the negative, arguing 
federal supremacy and Executive powers over foreign relations, and hinting 
at dire international conflicts if State boundaries were held to extend 
beyond the three-mile limit. The Court characterized this argument as 
“oversimplification.” 363 U.S. at 33. It held for the States. In so hold- 
ing, the Court added that it “need not decide whether action by Congress 
fixing a State’s territorial boundary more than three miles beyond its coast 
constitutes an overriding determination that the State, and therefore this 
country, are to claim that much territory against foreign nations.” 363 
U.S. at 35. 

The analogy does not require extensive argument. Suffice it to say that 
a legal rule gleaned from an Act of Congress for a certain limited purpose 
does not “manifestly” (Br. at 11) extend it to other purposes. 
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To sum up: Appellants are “subjects, nationals, or citizens” 
of ‘China,’ meaning the ‘Republic of China.’ They are 
being deported to the ‘country,’ ie., the ‘Republic of China,’ 
of which they are “subjects, nationals, or citizens.” That 
‘country,’ ie., again the ‘Republic of China,’ is “willing to 
accept” them “into its territory,” ie., ‘Formosa,’ which may 
for purposes of the statute be considered “its territory.” Their 
geographical destination is properly ‘Formosa.’ Their de- 
portation to Formosa is therefore lawful. 


IL. The warrants of deportation are valid 


A warrant of deportation need not specify within its own 
terms the name of the country to which the alien is to be de- 
ported. Ying v. Kennedy, No. 15696, D.C. Cir., April 27, 1961; 
Teo Chai Tiam v. Kennedy, No. 16193, D.C. Cir., June 22, 1961; 
United States ex rel., Yip Cheung Fong v. Esperdy, — F. 2d — 
(2d Cir. 1961); Kokkosis v. Esperdy, 191 F. Supp. 765 
(S.D.N.Y. 1961). Even if there were such a requirement, 
where, as here, the aliens received ample and timely notice of 
the country of deportation, and they concede as much (J.A. 2), 
failure to comply with it could not be prejudicial. Administra- 
tive Procedure Act, §10(e), 60 Stat. 243 (1946), 5 US.C. 
§ 1009(e) (1958); Ying v. Rogers, 180 F. Supp. 618 (D.D.C. 
1960), aff'd on other grounds sub nom Ying v. Kennedy, supra. 


CONCLUSION 


Wherefore, it is submitted the judgment of the District Court 
be affirmed. 
Davip C. ACHESON, 
United States Attorney. 
Cuartes T. Duncan, 
Assistant United States Attorney. 
Gm ZIMMERMAN, 
Special Assistant United States Attorney. 
Epmonp F. McKeown, Jr. 
Assorr A. LEBAN, 
Assistant United States Attorneys. 
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I i 
WHETHER APPELLANTS MAY BE DEPORTED TO 
FORMOSA AS THE "COUNTRY" OF WHICH THEY 
ARE SUBJECTS, NATIONALS, OR CITIZENS | 


1. Formosa is not the country of which the appellants are citizens. 
| 


Appellee concedes, in view of this Court's holding in Rogers v. 
Cheng Fu Sheng, 108 U.S. App. D.C. 115, 280 F. 2d 663, cert, denied, 364 
U.S. 891 (1960), that before appellants’ deportation "could be directed to 
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Formosa" under clause 2 of that section "there would have to be a finding 

or conclusion that the deportable alien was a "subject, national, or citizen’ 
of 'Formosa' as distinct from 'China' or the "Republic of China' " (Br. 8), 
and, further, that "it is legally impossible to arrive at a finding or conclu- 
sion that any person is a "subject, citizen, or national’ of ‘Formosa’ since 

in the present international situation, Formosa is merely a geographical 


place, ‘its (juridical) status being in limbo! (citing Rogers v. Cheng Fu Sheng, 
ibid, at 116),~/ (Br. 9). 


Inasmuch as the scheme of priority set forth in the pertinent section 
of the statute expressly required that the appellants’ deportation be directed 
to the country of which they are subjects, nationals, or citizens, appellee's 
concession that Formosa is not this country would seem to be an admission 
of error which in itself is sufficient to support a reversal of the decision 
below. 


iy Far from abandoning this now-admitted ground of error as a basis for appeal, as 
appellees seem to believe (Br. 10), appellants have set forth in their statement of 
points that the appellee failed to "direct the deportation of the appellants to the country 
of which they are subjects, nationals, or citizens, namely to China, before attempting 
to effect their deportation to other countries" ,(Br..2), and have stated as the first argu- 
ment in their brief, 'I. Formosa is Not the Country of Which the Appellants are Sub- 
jects, Nationals or Citizens" (Br. 4). Appellants’ principal brief did not labor this 
issue because they took appellee's prior concession as dispositive of this aspect of 

the appeal, and used the concession as a point of departure for discussing the further 
issue whether deportation could be directed to Formosa as the territory of the Re- 
public of China. This would seem to be required in view of this Court's holding in 
‘Ying v- Kennedy, No. 15,696, that deportation may be directed to a "local and partially 
autonomous government * * * (which) has authority to determine whether it will accept 
a deported alien from the United States", Slip Opinion, p- 7. 
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2. This Court has not previously decided whether Formosa is 
the "Territory" of the Republic of China within the ‘aaa 
of 8 U. S. C. 1253 (a). 
As to the further question wheter Formosa may be regarded as 
the territory of the Republic of China, — =f appellee continues to adhere to 
his erroneous belief that the issue was settled in Rogers v. Cheng Fu Sheng, 
supra (Br. 4), notwithstanding the fact that this Court has twice failed to 
support his claim. 


| 

The first ruling was in appellants' prior appeal (Dai Ming Shih v. 
Kennedy , No. 16,426), when this Court reversed the refusal of the District 
Court to restrain their deportation to Formosa. The second was this 
Court's order of July 7, 1961, in the present appeal denying the appellee's 
motion to affirm the decision below, appellee's argument then, as now, 
being that the appeal is foreclosed by the decision in Cheng Fu Sheng. See 
Appellee's Motion to Affirm and Opposition to Appellants’ Motion for Stay 
of Deportation. 


Apart from these rulings, a reading of this Court's ie in Cheng 
Fu Sheng makes it plain that all it decided is the meaning of the word country 
within the sense of 8 U. S. C. 1253(a), and that all that it held is that For- 
mosa, being a "well-defined geographical, social, and political entity * * * 
(with) a government * * * in undisputed control", is a country for the pur- 
pose of this section. 108 U.S. App. D.C. at 117. | 


When this Court's opinion is examined against the District Court's 
decision in Cheng Fu Sheng v. Rogers, 177 F. Supp. 281, 284 (D.c. D.C., 
1959), even as is shown by the colloquy which the appellee has framed in 
his brief between this Court and the District Court (Br. 7), it becomes 
unmistakable that, far from deciding ''sub silentio" (Appellee's Br. 11), 


Ly EE tee ee 

— Apart from the effect of the ruling in Ying, the statute requires that the deportable 
alien be accepted in the territory of the country of which the alien id a national. Thus, 
there may be a determination whether Formosa is the territory of me Republic of 
China for the purpose of this clause. 
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that Formosa is the territory of the Republic of China for the purpose of 


the statute, this Court expressly avoided a determination of that issue. 


As to present appellee's conclusion that this Court's decision in 
Cheng Fu Sheng went off on very broad grounds, far beyond the necessities 
of the particular case before it" (Br. 7), and that the ruling that Formosa 
is a country results in "logical difficulties", ibid, 8, it is noteworthy that 


his predecessor, the appellant in that appeal, argued to the contrary. 


"The issue", that appellant said, "is not whether Formosa is @ part 


of China, but whether Formosa is a country * * *'' (Appellant's Brief, 


Rogers v. Cheng - Fu Sheng, No. 15,487, p. 7.) Nor did the appellant there 
make any distinction between Formosa as the "country" of which the appel- 
lees there were citizens, or as the "country" from which they had embarked 
to the United States. He argued that they were "deportable to Formosa" 
because, inter alia, "the Government on Formosa * * * is the political 
power to which appellees owe allegiance * * * (and because) appellees came 
from Formosa and resided there prior to their coming to the United States” 
(Br. 10, 11). 


Significantly , this Court, while referring to "a government on For- 
mosa" stopped short of accepting the "political allegiance” argument prof- 
ferred by that appellant and omitted any reference whatever to the country- 
of-citizenship clause upon which the District Court based its decision. In- 
stead, it relied solely upon 8 U.S. C. 1253(a)(2) under which, this Court 
held, the appellees there "would be deportable to their point of embarka- 
tion on Formosa". 108 U.S. App. D.C. at 117. 


This, of course, is an additional indication that this Court made 
no determination in Cheng Fu Sheng that Formosa is the territory of the 
Republic of China. The question is, therefore, open for decision in the 
present appeal. 


3. The term "its territory"in8 U.S.C, 1253(a) has ade jure meaning. 


The answer turns, of course, upon whether the territory of the 
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country of which the alien is a national is to include territory which is 
held de facto or whether it is to be limited to the sovereign territory of 


that country. 


Appellee's contribution to the discussion of this question is a sug- 
gestion that two "absurd results" would flow (Br. 11, 12) from'a ruling 
that Formosa is not the territory of the Republic of China, and a conclu- 


sion that the legislative purpose in requiring priority for deportation to 
the country of the alien(s) nationality "supplies all the more reason why 
* * * citizens of the Republic of China should be deported to Formosa 
rather than any other place", (Br. 14). | 


The first result which appellee forbodes is that ''no one * * * (not) 
even a native Taiwanese" who had embarked from Formosa "could * * * 
, | 
be lawfully repatriated there as a deportee from the United States" (Br. 11). 


It would seem unnecessary to say, after so fresh a reading of this 
Court's decision in Cheng Fu Sheng, that Formosa is a country for a native 
Taiwanese, to which he could be deported as the country in which he was 
born under 8 U. S. C. 1253(a)(3) and to which he, as well as any other aliens 
who meet the conditions, could be deported as the country from which he 
last entered the United States under 8 U. S. C, 1253(a)(1). | 


The second result which appellee fears is a device, which he has 
fashioned, of effecting deportation "to a vessel flying the flag of the Republic 
of China and lying at anchor just beyond the seaward limit of the belt of 
territorial waters surrounding the island of Formosa" (Br. 12). 


As appellee has himself observed, this result would be indeed 
"absurd" (Br. 12). | 


If response were needed to appellee's present divination regarding 
the future conduct of his manifold functions, it should suffice to say that 
the judiciary will still sit to determine whether such deportations are per- 
missible. Certainly, neither Crapo v. Kelly, 16 Wall 610, 624-626 (1872) , 
nor Delany v. Moraitis, 136 F. 2d 129 (C.A. 4, 1943), which appellee cites 
for his scheme, will support deportation of aliens to foreign vessels. 
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The first decision, while containing a discourse on the territorial 
nature of ships at sea, is concerned with a conflict between an assignment 
by a Massachusetts bankruptcy court of a vessel registered in Massachu- 
setts to residents in that state, and a subsequent attachment by creditors 
in New York under the laws of that state. Compare Cunard Steamship Co. 
v. Mellon, 262 U.S. 100, 123, 124 (1924) . where the Supreme Court declared 
that the statement "that a merchant ship is a part of the territory of the 
country whose flag she flies * * = is a figure of speech, a metaphor" (citing 
cases) and that the "jurisdiction which it is intended to describe * * * par- 
takes more of the characteristics of personal than of territorial sovereignity” 


(citing cases). 


As for Delany v. Moraitis, it is enough to say here that Congress 
expressly overruled that decision in the Act of July 13, 1943, 57 Stat. 553, 
8 U.S.C. 156 (1946 Supp.) . within weeks after it was announced. The Fourth 
Circuit held that deportation of a Greek seaman may be effected to the 
custody of the Greek Government in Exile in England but physically on 
board a Greek vessel (at 130. 133). The statute which Congress adopted 
immediately thereafter required instead that an alien subject of a country 
"whose recognized government is in exile’ may be deported "'to the country 
in which is located that government in exile if that country will permit him 
to enter its territory" and then only "if the United States is at war". This 
provision was reenacted in Section 243(b) of the Immigration and Nationality 
Act of 1952, 8 U.S.C. 1253(b). This clearly undoes "custodial" deportations 
to governments which do not have sovereignty over the territory in which 


they are situated and physical deportations to ships at sea as the "territory" 


of foreign countries. See further discussion below, infra, at pp. 7-8. 


Appellee's fears may thus be laid at rest. 


His final argument that the congressional purpose to give priority 
to the country of the alien's nationality required a determination that For- 
mosa is a part of that country obviously is too circular to be helpful in de- 
termining the bounds of a country's territory within the meaning of the statute. 


: i 

What does bear upon the question whether the term “territory” has 
de jure or de facto meaning are the legislative materials which have gone 
into the statute. These materials, comprising some pages of its history and 
the choice of statutory words, clearly indicate that notwithstanding the anx- 
iety for undeportable aliens, Congress intended deportation procedures to 
comply strictly with the norms of international law and that it sought meticu- 
lously to avoid any possibility of embarrassment in the conduct of foreign 


affairs. | 


(1) First is the Act of July 13, 1943, 57 Stat. 553, 8 U.S.C. 156 
(1946 ed.). This statute, as noted above, was adopted immediately following 
the decision of the Fourth Circuit in Delany v. Moraitis, 136 F. 2d 129 (de- 
cided May 27, 1943), reversing Moraitis v. Delany, 46 F. Supp. 425 (D.C. 
D. Md., 194.2), and has been reenacted in Section 243(b) of the Immigration 
and Nationality Act, 8 U.S.C. 1253(b). The District Court had held in con- 
struing the term "country" that the alien there, a Greek subject who entered 
the United States as a seaman on a Greek vessel, could not be deported to 
England at a time when Greek territory was occupied by German military 
forces and when the Greek Government-in-Exile was functioning in England, 
with the "expectation that he may be made available for further maritime 


employment" (430). 


In reversing, the Fourth Circuit held that the alien could be "de- 
livered into the custody of the Greek government in exile in Englan '* (130) 
and physically "aboard one of its (the Greek Government's) vessels" (133). 


Significantly , for the purpose of the issue here, the 1943 amend- 
ment, in terms, overruled the Fourth Circuit's decision. In place of that 
holding, which permits deportation to the custody of a foreign government 
as deportation to a country regardless whether it is in possession of ter- 
ritory in which to receive him (131), or, alternatively, by deeming vessels 


on the high seas as such territory (133), the statute required'that when the 


alien's government is in exile, that he may be deported 
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"to the country in which is located that government in 
exile, if that country will permit him to enter its ter- 
ritory."" (Emphasis supp ied. 
Thus, notwithstanding the concern over the problem of deserting 
alien seamen during World War II (see Moraitis v. Delany, supra, at 428, 


and Delany v. Moraitis, supra, at 132), Congress overturned a broad con- 


struction of the term country in the antecedent statute. In the place of de- 
portation to "metaphorical territory", such as vessels at sea, and to the 
"custody" of the "personal sovereign" of the deportable alien regardless 
where that sovereign sits, Congress required, in conformity with the 
principal of territorial sovereignty , that deportation be effected to the 
country in which the alien's government-in-exile is functioning, but only if 
the host country is willing to accept the alien into its territory. 


Sovereignty over the territory was thus made the condition of de- 
porting an alien to a foreign country. Moreover, the fact that Congress 
chose to impose this requirement during the height of World War II by the 
Act of July 13, 1943, and to reaffirm it during the Korean War by Section 
243(b) of the Immigration and Nationality Act is weighty evidence that the 
statute's purpose to remove deportable aliens from the United States was 
not intended to outbalance the Congressional intent to conform with the pat- 


tern of international law and to avoid embarrassment in foreign affairs. 


(2) Second is the specific testimony in the hearings on the legisla- 
tion which ultimately became Section 243 (a) of the Immigration and Nation- 
ality Act (Testimony of Robert C. Alexander, Assistant Chief, Visa Division, 
State Department, Hearings, H.R. 10, Deportation and Detention of Aliens, 
Subcommittee No. 1, Committee on the Judiciary , House of Representatives, 
May 20, 25, 1949, pp. 12-13), which explicitly underscores a purpose to 


avoid international "complications". 


The fact that the focus of the discussion there and the ultimate statu- 
tory language was directed to the requirement of priority for the deporta- 


tion of aliens to the country of their citizenship, obviously does not indicate, 
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as appellee apparently believes (Br. 14), that the concern for the international 
implications of the provisions of the statute was limited to this narrow pro- 
posal. It seems too clear to warrant belaboring that if the legislators are 
urged, because of considerations of foreign affairs, to adopt a requirement 
that an alien be deported to the "country of which (he) is a subject, national, 
or citizen", the legislators will remain conscious of the same considerations 
when they complete the sentence to say "if such country is willing to accept 


him into its territory." 


Apart from the specific focus of the House Judiciary Committee on 
this section of the statute, Congress, like all other branches of the govern- 
ment, is aware that "any policy toward aliens is vitally and intricately inter- 
woven with contemporaneous policies in regard to the conduct of foreign re- 
lations." Harisiades v. Shaughnessy, 342 U.S. 580, 588-589 (1952) (restated 
this on March 10, 1952, the eve of the enactment in June 1952 of the pre- 


sent Immigration and Nationality Act). ! 


Nor is it any answer to say with blithe assurance, as appellee does, 
that "no foreign affairs embarrassment could possibly arise from * * *a 
holding" that Formosa is the territory of the Republic of China within the 


meaning of Section 243(a). | 


The issue is not whether appellants, appellee, or indeed, whether the 


judiciary believes that embarrassment in international relations will arise 
from a given treatment of Formosa. The issue is whether the language which 
Congress chose indicates that it believes that one meaning of the term "its 
territory" is more likely to avoid embarrassment in the conduct of foreign 


affairs than another meaning. 


In addition to the significance given for this determination by the 
history of the Act of July 13, 1943, supra, at pp. 7-8, appellants be- 
lieve that two additional proofs indicate that Congress intended a de jure, 
rather than a de facto, sense of the term: first, other relevant language in 
the statute and, second, other relevant congressional statements regarding 


the Republic of China and Formosa. 
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(3) As appellants’ principal brief has set forth, Congress, after pro- 


viding for immigration quotas for specified quota areas [comprising countries, 


dominions, territories, colonies, et al. See 8 U.S.C. 1152(a)], specifically 
provided that the provision of an immigration quota for such areas: 
"shall not constitute recognition by the United States of 

the political transfer of territory from one country to 

another or recognition of a government not recognized 3 

by the United States." [Section 202(d) , 8 U.S.C. 1152(d)]- 

(Br. 11). 

Absent this qualifying provision, Congress must be presumed to have 
believed, notwithstanding appellee's assurance that a rule of law for one 
purpose does not hold for all purposes (Br. 13), that the inclusion of natives 
of Taiwan in the Chinese immigration quota, for example (see 8 U.S.C. 11 52(a) 
and Visa Office Bulletin No. 39, February 9, 1959, Department of State and 
attached Immigration Quota Area Map), might have constituted "recognition 
by the United States" of the transfer of Formosa from Japan to the Republic 
of China. 


The qualification which appears in 8 U.S.C. 1152(d) is limited to the 
determination of quota areas. Had Congress chosen, the words available in 
this section could have as well been inserted in the deportation section of 
the statute. The familiar words of Mr. Justice Holmes in United States v. 
Atchison T. & S.F.R. Co., 220 U.S. 37, which state a guiding principle of 
statutory construction are applicable here: 

"The presence of such a provision in the one part and its 

absence in the other is an argument against reading it 

as implied * * *." 

Moreover, this view was assumed by the Second Circuit in United 
States ex rel. Tom Man v. Murff, 264 F. 2d 926, 928 (1959), as the appellee 
observes with express approval of the view (Br. 9), when it declared that a 


Chinese citizen 


——— 


 grroneously cited in principal brief as 8 U.S.C. 1252(d). 
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"cannot be regarded as a 'subject, national or citizen of 

the Communist Government because we do hot seccenze 

that as more than a de facto government." 

It must follow, a fortiorari, that if the de jure eee is to govern 
the meaning to be attributed to the word country in the phrase country of 
which such alien is a subject, national or citizen, the same principle must 
govern the remaining clause in the same sentence, the qualifying subjunctive 


which says "if such country is willing to accept him into its territory.” 


(4) The strict construction which Congress intends for the deter- 


mination of the territory of foreign countries has been illustrated with 


specific attention to the territory under examination here. 


In the Mutual Defense Treaty between the United States and the 
Republic of China, 31 Dept. State Bull. 899 (1954), as noted in the appellants’ 
principal brief (Br. 7), the term territory is expressly defined to include 
Taiwan. If appellee were correct in his contention, a treaty between the 
Republic of China and the United States would not need such a definition, 


any more than it would require the express inclusion of California, or any 


other de jure part of the United States. 


The fact that the term "territory" does not encompass de facto 
territories in the normial usage of international law is thus underscored by 
the inclusion in the treaty of Taiwan as "territory" of the Republic of China 
and by the inclusion of the "island territories in the West Pacific" which 
are under the jurisdiction of the United States pursuant to a United Nations 


Trusteeship Agreement (See Appellant's principal brief, p. 7). 


Moreover, although it approved the definition of Taiwan as a territory 
of the Republic of China contained in the treaty, although that definition was 
explicitly limited to two articles in the treaty, and although none could say 

| 


| 

[Sisk ORE ERO ES 

— Cf. with United States ex rel. Moon v. Shaughnessy, 218 F.2d 319 (C.A.2, 1954). 
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that wider significance could be given to such a definition, the Senate none- 
theless adopted a resolution which expressly declared its understanding 
that: 

“nothing in the treaty shall be construed as affecting or 

modifying the legal status or sovereignty of the ter- 

ritories to which it applies.” Senate Executive Report 

No. 2, 84th Cong., ist Sess., February 8, 1955. 

Yet, despite the circumspection with which both the Executive and 
the Legislature have acted in regard to the implications of their treatment 
of de facto territories, suchas Formosa,the appellee merely offers the 
"short answer * * * (that) surely for the limited purposes of Section 243(a) 
* * * the island of Formosa may be regarded as ‘territory’ of the ' Republic 


of China’ .” 


As he says, his ipse dixit does not and cannot make it so. 


JACK WASSERMAN 


DAVID CARLINER 


Warner Building 
Washington, D.C. 


Attorneys for Appellants 


